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Health Republic’s Curious Liquidation: Part 1

Law360, New York (June 21, 2016, 11:59 AM ET) -- Health Republic Insurance
of New York, New York’s only Affordable Care Act nonprofit health insurer, has
finally been placed in liquidation. Health Republic’s liquidation definitely could
use a policyholders’ committee and a health providers’ committee to sort out how
this failed insurer will be wound up, particularly given the liquidation’s chaotic
and belated commencement.

Health Republic’s failure took up a substantial part of the New York Senate
Insurance Committee’s June 8 confirmation hearing for then-Acting Department
of Financial Services Superintendent of Insurance Maria T. Vullo[1] and certainly
got a lot of attention when it failed. For those familiar with Health Republic’s
demise, skip to: “Health Republic's Liquidation.” For those who are not familiar
with the Health Republic story, a little background is in order.

Nonprofit Obamacare Co-Ops James Veach

The 2010 Affordable Care Act included a Consumer Operated and Oriented Plan Program to create
nonprofit insurance companies or Co-Ops. Congress intended for these Co-Ops to compete against larger
(and increasingly fewer) for-profit health insurers like Anthem, UnitedHealthcare and Aetna.

Under the ACA, the federal government’s Department of Health and Human Services and its Centers for
Medicare & Medicaid Services were to provide capital for the Co-Op program.[2] Congress, however, did
not preempt state regulatory oversight over the Co-Ops themselves.[3] As a result, even though federal
tax dollars funded the Co-Ops, state insurance regulators remained responsible for Co-Ops operating in
their states. In New York’s case, that meant that NY’s DFS had to approve Health Republic’s rates and
policy forms and assure that the Health Republic stayed solvent.[4]

Twenty-three Affordable Care Act Co-Ops were ultimately established in 26 states. For a comprehensive,
albeit arguably partisan, review of the Co-Op program and the poor job done by the federal government
overseeing the Co-Op program, see Failure of the Affordable Care Act Health Insurance Co-Ops, Majority
Staff Report of the Permanent Subcommittee on Investigations for the Committee on Homeland Security
and Governmental Affairs (March 10, 2016) (Portman report).[5]

Freelancers’ Union Applies to the Co-Op Program

In February 2012, the CMS approved the Freelancers Union’s application to participate in the Co-Op
program. The Freelancers Union is a nonprofit, New York-based organization that advocates for and makes
health insurance available to its more than 300,000 members, most of whom work as consultants,
independent contractors, temps and part-timers and more than half of whom live in New York State.

When CMS approved Freelancers’ application to participate in the Co-Op program, CMS also approved two
loans: (1) a $23.7 million startup loan and (2) a $151 million solvency loan. The solvency loan covered
capital reserves and other solvency requirements imposed by the DFS.

In July 2013, the DFS licensed Freelancers to write health service indemnity coverage. In October 2014,
Freelancers had changed the name of its Co-Op to Health Republic of New York. The DFS approved Health
Republic’s proposed rates, rates that were far lower than any of its competitors.

In September 2014, the CMS approved an additional $90 million loan to Health Republic in order to satisfy
reserve requirements set by the DFS. This brought the total solvency funding to about $241 million.
(Health Republic later sought an additional $70 million loan, but by then HHS had exhausted its Co-Op loan
authority and Congress had refused to provide further funding.)[6]
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The DFS required that Health Republic, now a licensed NY health insurer, submit annual and quarterly
financial statements to the superintendent. Health Republic was also subject to examination by the DFS at
any time. Health Republic opened offices located at 30 Broad Street in Manhattan, literally around the
corner from DFS’ offices.

Health Republic’s Short, Unhappy Life

Health Republic began writing on Jan. 1, 2014. Within hours, 30,000 people signed up, including five new
enrollees who were admitted to Memorial Sloan Kettering Cancer Center for expensive treatment. For a
comprehensive take on how and why Health Republic failed, see M. Waldholz, The short and chaotic life of
an Obamacare darling, Crain’s New York Business.[7]

The Crain’s article describes many missteps, including management’s decision to set rates below those
recommended by its actuaries at Milliman Inc. and the then superintendent approving those too-low rates,
then refusing to allow the new Health Republic CEO to increase Health Republic’s rates.

The Crain’s article also addresses what Waldholz characterizes as the DFS’s failure to monitor Health
Republic. Although Health Republic lost more than $77 million in its first year of operation, the DFS waited
until early 2015 to demand monthly, as opposed to quarterly or annual, financial statements and allowed
Health Republic to continue to issue policies until Oct. 31, 2015. By that time, Health Republic had lost
$544 million in 2015 alone.

In January, joint New York State Senate Committees on Health and Insurance conducted a hearing in
Albany concerning Health Republic’s collapse.[8] During the hearing, Insurance Committee Chairman
James L. Seward asked, but was not answered, why the acting superintendent of insurance had not already
petitioned to place Health Republic in receivership.

Liquidating a Failed NY Insurer

New York-domiciled insurers that fail are placed in liquidation under New York Insurance Law Article 74.[9]
Since 1909, the New York Liquidation Bureau (NYLB), a non-New York state agency that operates outside
the DFS (and its Division of Insurance), has overseen the rehabilitation or liquidation of troubled/failed
New York insurers.[10] Under Article 74, New York insurance company liquidation proceedings are subject
to the exclusive jurisdiction of a New York Supreme Court Justice.[11]

Article 74 calls for the superintendent, in her/his role as liquidator to prepare a plan to liquidate the
insurer.[12] Within 180 days after the order of liquidation has been entered, the superintendent should
apply to the court with a proposal to disburse the failed insurer’s assets.[13]

Claimants, be they policyholders, general creditors or others, are to submit their claims against the estate
within four months of the entry of the liquidation order pursuant to a claims procedure devised by the
superintendent, although this four-month claim submission deadline is often extended.[14] Claims are
then divided into nine classes and, under the court’s supervision, every claim in each class is paid in full
before the members of the next class receive any payment.[15]

Health Republic’s Liquidation
The receivership process for Health Republic is off to a slow start.

About half of the original 23 ACA Co-Ops had failed by early 2016.[16] Nevertheless, New York was one of
the last states with a troubled Co-Op to place its Co-Op under supervision or in rehabilitation or
liquidation.

State insurance regulators in Iowa, Nebraska, Louisiana, Nevada, Kentucky, West Virginia, Tennessee,
Colorado and Oregon obtained orders of supervision, rehabilitation or liquidation for failed Co-Ops in late
2014, throughout 2015, or by the latest January 2016. [17]

The DFS directed that Health Republic cease writing new policies on Sept. 25, 2015, but did not cancel
Health Republic’s existing policies. Nevertheless, based on a subsequent DFS and CMS review of the
company'’s finances, the DFS and CMS announced on Oct. 30, 2015 that it would be “in the best interest of
consumers to end all Health Repubilic policies ... on Nov. 30, 2015.”[18]

Even though Health Republic had at that point lost more than half a billion dollars and would receive no
additional HHS funding and even though Health Republic’s board had consented in October 2015 to have
the company placed in liquidation, the DFS waited until April 22, 2016 to petition for an order liquidating
Health Republic and placing it under court supervision.
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In almost all instances, the NYLB works in conjunction with state guaranty insurance funds that pay, up to
a statutory limit, approved policyholder claims. Although New York has several different guaranty funds for
policies written by insolvent insurers writing property-casualty, life, workers’ compensation and automobile
insurance, New York does not have a guaranty fund for a failed health insurer, including an ACA Co-Op.
While policyholders in Co-Ops in Colorado, South Carolina and Iowa have access to guaranty funds, Health
Republic’s policyholders have no guaranty fund capable of paying some or all of their allowed unpaid
medical claims.

The Liquidation Begins

In New York, the liquidation process usually begins with an application from the New York attorney general
for an order to show cause (OTSC) why the insurer should not be placed in liquidation. In the case of a
domestic insurer, notice of the OTSC must be given to the insurer’s president with constructive notice
usually provided to its policyholders through publication in newspapers or by other means as required by
the court issuing the OTSC.[19]

The Health Republic OTSC required service on only one person: Ronald J. Vance Jr. Vance, however, is not
Health Republic’s president. Vance is the Chief Restructuring Officer of Health Republic and an employee of
Alvarez & Marsal, a financial advisory firm that is assisting with Health Republic’s runoff.[20]

Although the OTSC did not direct that notice be mailed to Health Republic’s policyholders and health
providers, on May 10 about five dozen Health Care members/policyholders, as well as a few health
providers represented by counsel, crowded into Justice Carol Edmead’s courtroom on the fourth floor of 60
Centre Street.

The court quickly discovered that many Health Republic policyholders attending the hearing spoke only
Spanish. The court directed that a Spanish interpreter translate the proceedings. After an assistant
attorney general completed his presentation urging that a liquidation order be entered, the court
determined that no objections to the liquidation itself had been filed and granted that part of the
application.[21]

Interestingly, counsel that had been representing Health Republic after the DFS directed that Health
Republic cease writing business or paying claims, but before the liquidation, Weil Gotshal & Manges LLP,
then addressed the court as counsel for Acting Superintendent Vullo.

Although no party opposed the liquidation itself, an objection had been filed concerning the scope of an
injunction within the proposed liquidation order. This provision would enjoin not only the commencement
or prosecution of any action against Health Republic, the NYLB or the acting superintendent in her role as
liquidator, but would also bar any action on her claim against the DFS and would thus enjoin the pro se
objector’s previously commenced suit against the DFS.

The court denied the motion to modify the injunction, but you can find on another website a copy of the
papers objecting to the scope of the injunction. This website is maintained by the Garden City Group, which
describes itself on its website as an organization that handles “complex class action settlements,
bankruptcy reorganizations, mass tort administrations and legal notice programs like no one else.”

No NYLB Involvement

Ordinarily, the NYLB marshals a failed insurer’s assets, collects all records, establishes a claims procedure,
processes policyholder claims, collects reinsurance and otherwise winds up the company. Although Acting
Superintendent Vullo has designated two persons at the NYLB and one former NYLB employee who now
works at the DFS, as her agents with respect to Health Republic, at this point it, appears that the NYLB's
role with respect to NY’s failed Co-Op is confined to posting court orders on its website.

With respect to their claims, Health Republic’s policyholders are, at this point, being directed to the website
maintained by the Garden City Group. This website advises that Health Republic’s policyholders should
“submit their claims for out-of-network services by March 31, 2016 in accordance with the procedures and
deadlines set forth in their insurance policies” and that they will receive an “Explanation of Benefits
statement ... as soon as available.”

Brokers and vendors, however, are told not to bother filing claims in that “it is highly unlikely that Health
Republic will have sufficient funds to pay any claims,” other than administrative expenses, i.e., the
expenses presumably already incurred and being incurred by vendors such as Alvarez & Marsal, the
Garden City Group and Weil Gotshal.
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Health Republic’s last quarterly financial statement covered the period ending on June 30, 2015. At this
point, it remains unclear how much of Health Republic assets remains or when the liquidator will establish
an Article 74 claims procedure.

Nothing has been posted on the NYLB or the Garden City websites with respect to Health Republic’s assets
and liabilities. Under these circumstances, committees of policyholders and health providers would assist
greatly in opening up and expediting Health Republic’s liquidation. This will be examined more closely in
the second part of the article.

—By James Veach, Mound Cotton Wollan & Greengrass LLP
James Veach is a partner in Mound Cotton's New York office.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general
information purposes and is not intended to be and should not be taken as legal advice.
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